WHAT’S IN A NUMBER: ARGUING ABOUT COST-BENEFIT ANALYSIS IN ADMINISTRATIVE LAW
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Michigan v. EPA and a rash of administrative law decisions from the D.C. Circuit have
resuscitated a longstanding debate over the role of cost-benefit analysis in a regulatory
democracy. The debate in its present form contrasts quantitative (or formal) approaches to
qualitative (or informal) ones. However, the distinction between quantitative analysis and
qualitative balancing is distracting, and even misleading, because monetization and aggregation,
rather than quantification, is at the heart of cost-benefit analysis.
This Article elucidates three interpretations of monetization and aggregation, and hence,
cost-benefit analysis. Welfarist cost-benefit analysis serves as an indicator of a rule’s impact on
overall well-being. Replicative cost-benefit analysis, on the other hand, strives to identify and
reproduce the outcomes that would have prevailed under a particular set of arrangements, a
frictionless market being the most salient example. Finally, rationalizing cost-benefit analysis
seeks to demonstrate that there is a set of numbers, satisfying certain structural and substantive
conditions, that makes the rule at issue the best one.
These interpretations of cost-benefit analysis are not necessarily exclusive. But they
represent differing approaches for understanding monetization and aggregation. Adopting them
as part of the vocabulary for debating cost-benefit analysis facilitates critical examination of the
practice and its justifications. While the academic dispute over the normative desirability of a costbenefit standard remains unsettled, existing doctrine suggests that judges reviewing administrative
action for arbitrariness may only impose on agencies cost-benefit analysis that is rationalizing.
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1.

Introduction

“Cost-benefit analysis can take many forms. It varies from a formal analysis in which all costs
and benefits are quantified in an identical unit of measurement, usually dollars, and compared,
to an informal analysis where costs and benefits are identified, quantified if possible, and
balanced.”1

1.1

Cost Benefit Analysis in the Administrative State

Talk of costs and benefits pervades administrative law. The most conspicuous adoption
of the cost-benefit paradigm in the American administrative state is the review of regulations
promulgated through informal rulemaking by the Office of Information and Regulatory Affairs
(OIRA), nested within the Executive Office of the President of the United States. A series of
executive orders (EO), beginning with President Reagan’s EO 122912 and ending, most recently,
with President Obama’s EO 135633 have entrenched a formal mechanism for the White House to
delay, revise, and even reject an administrative agency’s rule if it yields less benefits than costs.
As instructed in President Clinton’s EO 12866,4 administrative agencies (that are not
independent) must, “to the extent permitted by law,” “assess both the costs and the benefits of
the intended regulation and, recognizing that some costs and benefits are difficult to quantify,
propose or adopt a regulation only upon a reasoned determination that the benefits of the
intended regulation justify its costs.”
Statutes may also command administrative agencies to engage in cost-benefit calculus.
Congress first introduced the language of costs and benefits into legislation in the 1930s.5 By the
mid-1940s, the Army Corps of Engineers was conducting cost benefit analyses for flood control
projects as part of their statutory duty.6 But Congress is not always explicit about whether
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Sierra Club v. Sigler, 695 F.2d 957, 976 n.15 (5th Cir. 1983)
Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (Feb. 17, 1981).
3
Exec. Order No. 13,563, 76 Fed. Reg. 3821 (Jan. 18, 2011).
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Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).
5
See, e.g., PETER H. SCHUCK, WHY GOVERNMENT FAILS SO OFTEN: AND HOW IT CAN DO BETTER 45–46 (2014).
See also ROBERT L. GLICKSMAN & SIDNEY A. SHAPIRO, RISK REGULATION AT RISK: RESTORING A PRAGMATIC
APPROACH 37–45 (2003) (contrasting a cost-benefit standard with a “constrained balancing standard” in which
“Congress constrains or limits the manner in which an agency is to balance the costs and benefits of risk regulation,”
e.g. a technology-based standard, and an “open-ended balancing” in which Congress “require[s] that agencies
consider a variety of factors, including regulatory costs and benefits, before deciding how to regulate, but tend not to
dictate the weight the agency must place on each factor.”).
6
The Flood Control Act of 1936, 33 U.S.C.A. § 701 (2012), provided that the “Federal Government should improve
or participate in the improvement of navigable waters or their tributaries, including watersheds thereof, for floodcontrol purposes if the benefits to whomsoever they may accrue are in excess of the estimated costs, and if the lives
and social security of people are otherwise adversely affected.” See also Am. Textile Mfrs. Inst., Inc. v. Donovan,
452 U.S. 490, 510 (1981) (giving the act as an example of when Congress clearly intended that the agency engage in
cost benefit analysis). The Army Corps of Engineers had, however, subjected projects to a cost-benefit test even
before the passage of the Act. THEODORE M. PORTER, TRUST IN NUMBERS: THE PURSUIT OF OBJECTIVITY IN
SCIENCE AND PUBLIC LIFE 154 (1995).
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agencies may or must weigh costs against benefits and how they are to do so. These issues are
therefore frequently litigated and resolved by the courts through statutory interpretation.
In the early case of Whitman v. American Trucking Associations, the Supreme Court
agreed that § 109(b) of the Clean Air Act (CAA) directing the Environmental Protection Agency
(EPA) to set national ambient air-quality standards (NAAQS) “requisite to protect the public
health” while leaving “an adequate margin of safety” did not implicitly authorize the agency to
rely on cost-benefit analysis.7 Justice Scalia, writing for the majority, thought it “fairly clear”
that the text precluded the agency from “consider[ing] costs in setting the standards” and
“refused to find implicit in ambiguous sections of the CAA an authorization to consider costs
that has elsewhere, and so often, been expressly granted.”8 In contrast, the high court, in the later
case of Entergy Corp. v. Riverkeeper, Inc., decided that the “best technology available” standard
of the Clean Water Act (CWA) did not foreclose “consideration of the technology’s costs and of
the relationship between those costs and the environmental benefits produced.”9 The
administrative agency’s reading of the statute was therefore reasonable and entitled to
deference.10 EPA v. EME Homer City Generation similarly held that the ambiguity in the
language of the CAA did not bar a cost-sensitive approach to regulation.11 This is because
Congress had tasked the EPA to reduce a state’s upwind emissions that “significantly contribute
to nonattainment” of NAAQs by another state but had not provided a formula for “allocat[ing]
among multiple contributing upwind States responsibility for a downwind State’s excess
pollution.”12 Congress’s silence “effectively delegate[d] authority to EPA to select from among
reasonable options.”13
The D.C. Circuit has occasionally gone even further, requiring (and not merely permitting)
the consideration and quantification of costs. In Chamber of Commerce v. SEC, the court held that
the SEC had violated the Administrative Procedure Act (APA) by failing to quantify the costs of
mandating an independent chair, and more independent directors, on the board of mutual funds.14
Business Roundtable v. SEC struck down a rule requiring public companies to include in their
annual proxy statements information about candidates nominated by large shareholders.15
Characterizing the studies cited by the SEC as “relatively unpersuasive,” the court ruled that the
Commission had “relied upon insufficient empirical data when it concluded that [the rule would]
improve board performance and increase shareholder value by facilitating the election of dissident
shareholder nominees.”16 This decision has been read by many commentators as an attempt to foist
quantified cost-benefit analysis on independent financial agencies, and assailed on grounds of
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efficiency and legality.17 Detractors assert that cost-benefit analysis of financial regulations does
not survive a cost-benefit test because the effects of these regulations are hopelessly difficult to
foresee.18 Moreover, critics urge that there is no legal basis for coercing independent financial
agencies into undertaking quantified cost-benefit analysis.20 Indeed, the Supreme Court in a series
of cases beginning from Vermont Yankee Nuclear Power Corp. v. NRDC has repeatedly
admonished courts not to demand of agencies procedures that have not been mandated by
Congress.21 A judicial directive that agencies conduct quantified cost-benefit analysis transgresses
this established and venerable principle of administrative law.22
Most recently, the Supreme Court ruled in Michigan v. EPA that the EPA was not only
permitted, but obliged, to take cost into account when regulating power plants under a provision
that permitted such regulation if “appropriate and necessary.” 23 This result has only added fuel
to the debate over cost-benefit analysis. Advocates of cost-benefit analysis hailed Justice Scalia’s
acknowledgement that “[o]ne would not say that it is even rational, never mind ‘appropriate,’ to
impose billions of dollars in economic costs in return for a few dollars in health or environmental
benefits” as marking the coming of age of the cost-benefit state.24 Their adversaries, on the other
hand, took the justice’s clarification that the court “need not and [did] not hold that the law
unambiguously required . . . a formal cost-benefit”25 as repudiating the idea that administrative
agencies must carry out “quantified” cost-benefit analysis as part of rulemaking.26
1.2

Quantified versus Non-Quantified Cost Benefit Analysis

Although it is fair to say that the state of current jurisprudence grants agencies discretion
in the accounting of costs and benefits,27 some scholars urge that agencies act arbitrarily by failing
to engage in quantified cost-benefit analysis. This is because for all its shortcomings, “[quantified
cost benefit analysis] is the best available method for assessing the effects of regulation on social
welfare.”28 Others maintain, however, that agencies are under no legal obligation to conduct
quantified cost benefit analysis. As “quantified” cost-benefit analysis “is both disputable and
17

John C. Coates IV, Cost-Benefit Analysis of Financial Regulation: Case Studies and Implications, 124 YALE L.J.
882, 997–98 (2015).
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See id. at 902–03, 895.
20
Id. at 912–19.
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Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 557 (1978).
22
See, e.g., James D. Cox & Benjamin J.C. Baucom, The Emperor Has No Clothes: Confronting the D.C. Circuit’s
Usurpation of SEC Rulemaking Authority, 90 TEX. L. REV. 1811, 1813 (2012). See also ADRIAN VERMEULE, LAW’S
ABNEGATION: FROM LAW’S EMPIRE TO THE ADMINISTRATIVE STATE 171–72 (2016).
23
Michigan v. EPA, 135 S. Ct. 2699, 2711 (2015).
24
Cass R. Sunstein, Thanks, Justice Scalia, for the Cost-Benefit State, BLOOMBERG, Jul. 7, 2015,
https://www.bloomberg.com/view/articles/2015-07-07/thanks-justice-scalia-for-the-cost-benefit-state.
25
Michigan, 135 S. Ct. at 2711.
26
Amy Sinden, Supreme Court Remains Skeptical of the “Cost-Benefit State”, REG. REV., Sep. 26, 2016,
https://www.theregreview.org/2016/09/26/sinden-cost-benefit-state/.
27
Amy Sinden, A 'Cost-Benefit State'? Reports of Its Birth Have Been Greatly Exaggerated, 46 ENVTL. L. REP.
10933, 10934 (2016); Sinden, supra note 25; Adrian Vermeule, Does Michigan v. EPA Require Cost-Benefit
Analysis?, NOTICE & COMMENT, Feb. 6, 2017, http://yalejreg.com/nc/does-michigan-v-epa-require-cost-benefitanalysis-by-adrian-vermeule/.
28
Cass R. Sunstein, Cost-Benefit Analysis and Arbitrariness Review, 41 HARV. ENVTL. L. REV. 1, 9 (2017)
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widely disputed[,] [t]o impose it on agencies in the name of rationality would be to squelch
reasonable disagreement by sheer force.”29
This debate has been conducted by juxtaposing qualitative cost-benefit balancing and
quantified cost-benefit analysis because of the “slippage in this literature between a tautology, on
the one hand, and a highly sectarian decision-procedure, on the other.”30 The “tautology” is the
mundane admonition that one should only take an action if its benefits exceed its costs. It is
identified with an informal, qualitative style of cost-benefit reasoning, and exemplified by
Benjamin Franklin’s “moral or prudential algebra”:
[M]y Way is, to divide half a Sheet of Paper by a Line into two Columns; writing over
the one Pro, and over the other Con[,] . . . put[ting] down under the different Heads short
Hints of the different Motives . . . for or against the Measure[,] . . . [and] estimating their
respective Weights[,] . . . [even] tho’ the Weight of Reasons cannot be taken with the
Precision of Algebraic Quantities . . . .31
The “highly sectarian decision-procedure,” in contrast, entails a deep-seated commitment to the
normative premises underlying cost-benefit analysis as it is performed by administrative
agencies (and their consultants) for OIRA’s review. This formal, quantitative style of costbenefit reasoning is the subject of the Office of Management and Budget (OMB)’s Circular A4.32 According to Circular A-4, “[a] distinctive feature of [cost-benefit analysis] is that both
benefits and costs are expressed in monetary units, which allows you to evaluate different
regulatory options with a variety of attributes using a common measure.”33 “By measuring
incremental benefits and costs of successively more stringent regulatory alternatives,” the
circular continues, “you can identify the alternative that maximizes net benefits.”34 On the view
set forth in Circular A-4, “unquantified” cost-benefit analysis is an oxymoron.
Cost-benefit analysis, as explained by Circular-A4, is executed in several distinct stages,
quantification being but one of them.35 Consider Congress’s directive to the Securities and
Exchange Commission (SEC) to implement rules subjecting issuers of United States securities to
certain disclosure requirements if they manufacture, or contract for the manufacture of, products
containing conflict minerals.36 The goal of this statutory and regulatory scheme is to alleviate
human rights abuses in the Congo region, including rape.37 To simplify, assume that the prevention
of rape is the only benefit of the SEC’s conflict minerals regime. The task of quantification, in this
29

Vermeule, supra note 22, at 171.
Id. at 170.
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BENJAMIN FRANKLIN, BENJAMIN FRANKLIN: REPRESENTATIVE SECTIONS, WITH INTRODUCTION, BIBLIOGRAPHY
AND NOTES 348–49 (Frank Luther Mott & Chester E. Jorgenson eds.,1936).
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OFFICE OF MGMT & BUDGET, EXEC. OFFICE OF THE PRESIDENT, CIRCULAR A-4 (2003),
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Id.
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Id.
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Id.
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15 U.S.C. § 78m(p)(1)(A) (2012).
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See Alexandrea L. Nelson, Note, The Materiality of Morality: Conflict Minerals, 2014 UTAH L. REV. 219, 222–24
(2014).
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scenario, is to estimate the number of rapes that would be prevented by the disclosure
requirements. The next step—monetization—is to ascribe a dollar value to each rape prevented.
Aggregation then produces a single number that summarizes the gross benefit of regulation. As a
stylized example, suppose that the disclosure requirements, as finalized by the SEC, are likely to
reduce the incidence of rapes in the Congo by five annually (quantification) and the dollar value
of preventing a rape is $300,000 (monetization). The gross benefit of the conflict minerals rules is
therefore $300,000 × 5 = $1,500,000 per year (aggregation). As articulated by the OMB,
quantification is merely a component of cost-benefit analysis.38 Some academic commentators,
however, understand quantification to comprise monetization.39 This Article will differentiate
between quantification, monetization, and aggregation.
Distinguishing between quantification, monetization, and aggregation is analytically
helpful because the contrast drawn between “quantified” and “unquantified” cost-benefit
analysis40 breeds confusion. The issue of quantification, as opposed to monetization and
aggregation, is a red herring because quantification should always be undertaken if feasible and
relatively costless.41 It is not sensible to make any decision, much less an important one, on the
basis of less rather than more information, especially when such information is obtainable through
comparatively modest efforts.42 If it could be cheaply ascertained that the introduction of a vastly
more stringent emissions standard reduces the risk of a severe pulmonary disease by half a
percentage point but increases unemployment by a full percentage point, a rational decision-maker
should retrieve and take these numbers into account, whether or not she subscribes to qualitative
balancing or quantitative analysis of costs and benefits.43 Regardless of her ideological disposition,
it is better for the decision-maker to apprise herself of this trade-off than to wallow in the ambiguity
of descriptors such as “small” and “large.”44 Some resist this conclusion because it seems to imply
38

OFFICE OF MGMT. & BUDGET, CIRCULAR A-4, supra note 32.
Jeff Schwartz & Alexandrea Nelson, Cost-Benefit Analysis and the Conflict Minerals Rule, 68 ADMIN. L. REV.
287, 331 (2000).
40
To presage the next section, “unquantified” cost benefit analysis is not a form of CBA on the definition that I set
out later.
41
In an essay decrying the “stupidity” of the cost-benefit standard, Henry Richardson nevertheless acknowledges
“the importance of collecting information about the benefits and costs of alternative proposals,” calling it “the first
step in any intelligent process of deliberation.” Henry S. Richardson, The Stupidity of the Cost-Benefit Standard, 29
J. LEGAL STUD. 971, 973 (2000);
Quantification in the face of such uncertainty is an interesting issue that is related to but not, on my view, at the crux
of, the debate over cost-benefit analysis. See, e.g., David M. Driesen, Cost-Benefit Analysis and the Precautionary
Principle: Can They Be Reconciled?, 2013 MICH. ST. L. REV. 771, 776–78 (2013); Daniel A. Farber, Uncertainty,
99 GEO. L.J. 901, 901 (2010).
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See I.J. Good, On the Principle of Total Evidence, 17 BRITISH J. FOR PHIL. SCI. 319 (1967) (proving that an
expected-utility maximizing decision-maker should always choose to acquire cost-free information); but see Joseph
B. Kadane, Mark Schervish & Teddy Seidenfeld, Is Ignorance Bliss?, 105 J. PHIL. 5 (2008) (considering situations
where a decision-maker might choose to avoid cost-free information).
43
See, e.g., David M. Driesen, Is Cost-Benefit Analysis Neutral?, 77 U. COLO. L. REV. 335, 337 (2006). See also
RICHARD L. REVESZ & MICHAEL A. LIVERMORE, RETAKING RATIONALITY: HOW COST-BENEFIT ANALYSIS CAN
BETTER PROTECT THE ENVIRONMENT AND OUR HEALTH 12 (2008) (maintaining that while cost benefit analysis has
frequently been employed to defeat regulation, this is not a necessary consequence of using cost benefit analysis).
44
Amy Sinden has “qualitative description” anchoring the informal end of the “assessment of cost and benefits”
axis, and “all significant costs [and] benefits [are] quantified and monetized” anchoring the other, formal end. “Full
(or partial) quantification but in different metrics” is closer to the informal side of the continuum. Amy Sinden,
Formality and Informality in Cost-Benefit Analysis, 2015 UTAH L. REV. 93, 108 (2015).
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an endorsement of “quantified” cost-benefit analysis. For instance, Elizabeth Anderson, in an
influential critique of cost-benefit analysis, acknowledges that “[p]articipants in the policy
formation process will . . . need to consult experts to gather facts about potential negative and
positive consequences of alternative policy proposals,” but insists that “these facts are best
presented qualitatively, in terms deemed relevant by the participants.”45 It is ambiguous whether
Anderson opposes—in addition to monetization and aggregation—the quantification of potential
consequences. Such a stance, however, throws the baby out with the bathwater. A skeptic of costbenefit analysis can embrace quantification while rejecting monetization and aggregation.
The failure to demarcate quantification from monetization and aggregation can render the
hostility to “quantified” cost-benefit analysis overbroad. It can also result in arguments for
quantification being taken as arguments for “quantified” cost-benefit analysis.46 To illustrate, an
advantage of “quantified” cost-benefit analysis is that is it can mitigate the effects of cognitive bias
on decision-making.47 An example is the availability heuristic—the tendency to assign a higher
probability to events if instances of their occurrence are more easily recalled.48 Although reliance
on the availability heuristic could be efficient given our scarce mental resources, it can result in
overestimation of the frequency of accidents that attract greater media attention and
underestimation of the frequency of those that do not. This misappreciation of risk may then
translate in calls for the regulation of relatively minor, yet salient, threats. According to Cass
Sunstein,
The effect of cost-benefit analysis is to subject a public demand for regulation to a kind of
technocratic scrutiny, to ensure that the demand is not rooted in myth, and to ensure as well
that government is regulating risks even when the public demand (because insufficiently
informed) is low. And here too there is no democratic problem with the inquiry into
consequences. If people’s concern is fueled by informational forces having little reliability,
and if people express concern even though they are not fearful, a governmental effort to
cool popular reactions is hardly inconsistent with democratic ideals. Similarly, there is
nothing undemocratic about a governmental effort to divert resources to serious problems
that have not been beneficiaries of cascade effects.49
It is difficult—indeed, silly—to object to decision-making that is grounded in hard facts rather
than imagined fears. But it is not apparent that monetization and aggregation, as opposed to the
quantification of objective risks, are necessary for “quantified” cost-benefit analysis to have this

45

ELIZABETH ANDERSON, VALUE IN ETHICS AND ECONOMICS 215 (1993).
See, e.g., Cass R. Sunstein, The Arithmetic of Arsenic, 90 GEO. L. J. 2255, 2263 (2002) (“The problems in
intuitive toxicology and the crudeness of the affect heuristic seem strongly to support the use of CBA, understood
not as a way to stop regulation, but to ensure that when government acts, it does so with some understanding of the
likely consequences.”).
47
Cass R. Sunstein, Cognition and Cost-Benefit Analysis, 29 J. LEGAL STUD. 1059, 1065–66 (2000); Cass R.
Sunstein, Is Cost-Benefit Analysis a Foreign Language?, Q. J. EXPERIMENTAL PSYCHOL. (forthcoming 2017),
http://journals.sagepub.com/doi/pdf/10.1080/17470218.2017.1373833.
48
See, e.g., Sunstein, supra note 47, at 1065.
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Sunstein, supra note 47, at 1067.
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salutary effect.50 The danger here is that monetization and aggregation are being smuggled in
through the Trojan horse of quantification.
Moreover, if the actual risks are unknown or unknowable, then the argument over
“quantified” as opposed to “non-quantified” cost benefit analysis is beside the point and
distracting. Following the economic literature, I will refer to a situation where the probability of
every potential outcome is known as involving risk and a situation where the probabilities of some
outcomes are unknown or unknowable as involving uncertainty.51 Imagine then a casino game
played using an urn containing 60 balls. 20 of these balls are red, while the rest are either yellow
or black.52 Assume that one ball is to be picked from the urn and that the default lottery is a dollar
if a red ball is drawn and nothing otherwise. The probability of drawing a red ball is therefore
and the expected value of the default lottery is
$1
$0 $ . The gambler can, however,
elect a second lottery that pays a dollar if a black ball is drawn and nothing otherwise. Now,
suppose the gambler chooses the second lottery. Observing this, we interrupt and ask her to support
her decision using “quantified” cost-benefit analysis. This can certainly be done by assigning a
probability great than to the chance of drawing a black ball. Whether the gambler employs
quantitative analysis or qualitative balancing does not resolve the issue of whether her decision is
wise or “arbitrary and capricious.” 53
To conclude, monetization and aggregation, not quantification, is the normative core of
cost benefit analysis. This is because a decision-maker should always strive to apprise herself of
the likely consequences of her actions. Where the consequences are unfathomable, neither
quantified nor unquantified cost-benefit analysis is obviously superior to the other. Hence, the
distinction between quantified and non-quantified cost benefit-analysis is not the best one for
disputing the cost-benefit administrative state.

50

Cf. STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE: TOWARD EFFECTIVE RISK REGULATION 35 (1993) (“The
public’s ‘nonexpert’ reactions reflect not different values but different understandings about the underlying riskrelated facts.”).
51
See FRANK H. KNIGHT, RISK, UNCERTAINTY AND PROFIT 199 (1921).
52
This example is inspired by the Ellsberg paradox. See Daniel Ellsberg, Risk, Ambiguity, and the Savage Axioms,
75 Q.J. ECON. 643, 647–48 (1961).
53
Cf. Sunstein, supra note 28. Advocates of “quantified” cost-benefit analysis in the face of uncertainty usually fall
back on claims about the decision maker’s “latent knowledge and expertise.” Jonathan S. Masur & Eric A. Posner,
Unquantified Benefits and the Problem of Regulation under Uncertainty, 102 CORNELL L. REV., 87, 120 (2016). But
the credibility of these claims is independent of quantification. A separate argument is that even if the numbers are
no more than guesses, they should be furnished on the basis of regulators’ beliefs because they “provide a basis for
evaluating the regulators’ reliability as additional information is disclosed later on” and “for revisions in light of
additional information.” See id. I have no quarrel with this idea, but would add, in the same vein, that uncertainty
may counsel an incremental rather than comprehensive rational approach to policymaking. See Colin S. Diver,
Policymaking Paradigms in Administrative Law, 95 HARV. L. REV. 393, 394–95 (1981); see generally GLICKSMAN
& SCHAPIRO, supra note 4.
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1.3

Defining Cost-Benefit Analysis

It is trite to say that in considering a course of action, one should ponder, seriously, its costs
and its benefits. To leap from this bland platitude to the conclusion that rational regulation demands
cost benefit analysis54 is, however, too quick because cost-benefit analysis involves more than just
contemplation of the consequences of a decision.
For ease of exposition, I henceforth use the term cost-benefit analysis to refer generally to
the reckoning of costs and benefits in regulation and the abbreviation CBA to refer more
specifically to a type of cost-benefit analysis. Although members of the CBA family come in many
shapes and sizes, they usually feature identification, quantification, monetization, aggregation, and
comparison.55 Ideally, the conscientious analyst performing CBA identifies the available
alternatives, quantifies the consequences that each alternative could be expected to have,
monetizes the quantified expressions of these consequences, and then aggregates these monetized
valuations according to some formula to assign a number to each alternative. These numbers may
be compared to each other or they may be compared to some pre-defined baseline. By describing
CBA in structural terms, I mean to accommodate approaches that differ as to the composition of
society, the theoretical foundations of monetization, and the ethical concerns that are reflected,
through the choice of a discount rate or distributional weights, in aggregation. Thus defined, CBA
encompasses cost-benefit analysis as it is set out in economic textbooks 56 and currently
implemented by administrative agencies (conventional CBA). These mainstream versions of CBA
(conventional CBA) take individual willingness-to-pay (WTP) as the basis for monetization. The
monetary value ascribed to a good is the amount of numeraire that the beneficiary would be willing
to pay to enjoy it.57 But CBA, on the definition set out here, also comprehends variants that have
been espoused in the evolving academic literature, such as well-being analysis. Well-being
analysis monetizes goods by relying on subjective well-being indicators rather than WTP.58 Instead
of taking forward-looking preferences to be indicative of monetary value, well-being analysis
looks backwards to empirical data on the impact of a good on an individual’s moment-to-moment

54
See, e.g., Natural Resource Damage Assessments, 50 Fed. Reg. 52,141 (proposed Dec. 20, 1985) (“If use value is
higher than the cost of restoration or replacement, then it would be more rational for society to be compensated for
the cost to restore or replace the lost resource than to be compensated for the lost use. Conversely, if restoration or
replacement costs are higher than the value of uses foregone, it is rational for society to compensate individuals for
their lost uses rather than the cost to restore or replace the injured natural resource.”); Ohio v. U.S Dep’t of the
Interior, 880 F.2d 432, 456 (D.C. Cir. 1989) (characterizing this as “nothing more or less than cost-benefit
analysis”).
55
ANTHONY E. BOARDMAN ET AL., COST-BENEFIT ANALYSIS: CONCEPTS AND PRACTICE 6 (4th ed. 2010).
56
See, e.g., id.
57
See generally IAN J. BATEMAN ET AL., ECONOMIC VALUATION WITH STATED PREFERENCE TECHNIQUES: A
MANUAL 24–28 (2002). See OFFICE OF MGMT. & BUDGET, EXEC. OFFICE OF THE PRESIDENT, CIRCULAR A-4 (2003),
https://obamawhitehouse.archives.gov/omb/circulars_a004_a-4/ (acknowledging that “willingness to pay is
generally the preferred economic method for evaluating preferences”). See also CASS R. SUNSTEIN, THE COSTBENEFIT STATE: THE FUTURE OF REGULATORY PROTECTION 77 (2002) (stating that notwithstanding wide variations
in the value of a statistical life across administrative agencies, “willingness to pay is the general basis for
undertaking calculations”).
58
Matthew D. Adler, Happiness Surveys and Public Policy: What’s the Use?, 62 DUKE L. J. 1509, 1523–24 (2013);
John Bronsteen et al., Well-Being Analysis v. Cost-Benefit Analysis, 62 DUKE L.J. 1603, 1616 (2013).
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affect or personal judgment of life satisfaction. Well-being analysis is, for the purposes of this
Article, a species of CBA.
The use of CBA as a regulatory tool has many attractions. Champions tout the efficiency
gains achievable through rigorous CBA.59 Furthermore, by making the assumptions behind a
decision explicit and susceptible to challenge, CBA fosters transparency and fairness.60 But CBA
has also seen its fair share of critics.61 According to them, CBA is founded on a mistaken theory
of value,62 pretends to equate incommensurable goods,63 and is an unreliable method, even as to
the dimension that it sets out to measure.64 I do not attempt to adjudicate this controversy here.
Instead, this Article explores the interpretations that could be attached to CBA and their
implications for the cost-benefit administrative state.
2.

Three Interpretations of CBA

While the contemporary discourse on the cost-benefit state is dominated by the
confrontation between quantified (or “formal”) and non-quantified (or “informal”) cost-benefit
analysis, it is the interpretation of monetization and aggregation that is more germane to the
theory and practice of cost-benefit analysis in a regulatory democracy. Or so I shall argue.
2.1

Welfarist CBA

The most robust normative defenses of CBA disclaim CBA’s pretension to being
comprehensive and hence, conclusive. CBA does not render an all-things-considered judgment as
to the right or correct course of action to take.65 For example, Matthew Adler and Eric Posner
make the case for CBA not by embracing utilitarianism, but by characterizing overall well-being
as one morally significant factor among others.66 This position is referred to as “weak
welfarism.”67 According to weak welfarism, decision-makers seeking to do the right thing should

59
See, e.g., Tammy O. Tengs & John D. Graham, The Opportunity Costs of Haphazard Social Investments in LifeSaving, in RISKS, COSTS, AND LIVES SAVED: GETTING BETTER RESULTS FROM REGULATION 177–79 (Robert W.
Hahn ed., 1996).
60
See, e.g., MATTHEW D. ADLER & ERIC A. POSNER, NEW FOUNDATIONS OF COST-BENEFIT ANALYSIS 123 (2006).
61
See, e.g., FRANK ACKERMAN & LISA HEINZERLING, PRICELESS: ON KNOWING THE PRICE OF EVERYTHING AND THE
VALUE OF NOTHING 8–9 (2004).
62
See, e.g., ANDERSON, supra note 45, at 190–220; Gregory C. Keating, Is Cost-Benefit Analysis the Only Game in
Town?, 91 S. CAL. L. REV. 195, 206–08 (2018).
63
For a treatment of this line of objection, see Matthew Adler, Incommensurability and Cost-Benefit Analysis, 146
U. PA. L. REV. 1371, 1376–77 (1998).
64
For a concise and careful survey of these arguments, see Charles Blackorby and David Donaldson, A Review
Article: The Case against the Use of the Sum of Compensating Variations in Cost-Benefit Analysis, 23 CAN. J.
ECON. 471 (1990).
65
See Richard A. Posner, Cost-Benefit Analysis: Definition, Justification, and Comment on Conference Papers, 29 J.
LEGAL STUD. 1153, 1154–56 (2000) (identifying three uses of cost benefit analysis: “[as] pure evaluation, . . . [as] an
input into decision, . . .or as the decision rule”).
66
ADLER & POSNER, supra note 60, at 52–61.
67
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undertake CBA because it is an indicator of overall well-being.68 I shall call CBA that is so justified
and interpreted welfarist CBA.
2.1.1 Theories of Well-Being
Welfarist CBA conveys information about overall well-being.69 Well-being refers to “how
well [a life] is going for the individual whose life it is,” and an individual’s life is going well for
her insofar as it has prudential, as opposed to aesthetic, ethical, or perfectionist, value.70 As others
have recognized, there is a lively dispute over the nature of well-being.71 Although it is undeniable
that there are things that always contribute to an individual’s well-being, what it is about these
things that make them prudentially valuable remains contested.72
Hedonic accounts locate prudential value in a state of the mind. Jeremy Bentham, for
example, held that that pleasure is good for a person and pain, bad for her, and that well-being
supervenes on these sensations alone.73 The value attached to a pleasure or a pain—considered in
isolation—is then differentiated by its “intensity[,] . . . duration[,] . . . certainty or uncertainty[,] .
. . [and] propinquity or remoteness.”74 Bentham’s contention is, however, vulnerable to the critique
that pleasures/pains do not have a uniform quality and the pleasure/pain derived from one activity
might be different in kind from the pleasure/pain derived from another.75 An objection—one that
traces back to Socrates—is that on Bentham’s terms, the faintly pleasant life of an oyster, if
sufficiently enduring, can be better for an individual than the life of a human being in all its
richness.76
James Mill and Henry Sidgwick avoided these difficulties by introducing a primitive
attitude that characterizes pleasures and pains. Mill appeals to the preference for prolonging
pleasure and for ending pain,77 while Sidgwick defines pleasure “as a feeling which, when
68
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71
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JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLATION 11 (J.H. Burns &
H.L.A. Hart eds., 1996).
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Id. at 38.
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See, e.g., PLATO, THE COLLECTED DIALOGUES OF PLATO 1088 (Edith Hamilton & Huntington Cairns eds., 1961)
(“Of course the mere word ‘pleasure’ suggests a unity, but surely the forms it assumes are of all sorts and, in a sense,
unlike each other. For example, we say that an immoral man feels pleasure, and that a moral man feels it too just in
being moral; again, we say the same of a fool whose mind is a mass of foolish opinions and hopes; or once again an
intelligent man, we say, is pleased just by being intelligent. Now if anyone asserts that these several kinds of
pleasure are like each other, surely he will deserve to be thought foolish?”).
76
Id. at 1098.
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experienced by intelligent beings, is at least implicitly apprehended as desirable . . . .”78 But
hedonic accounts are, as a class, subject to a putatively decisive objection, namely, that so far as
our well-being is concerned, we may care about things other than mental states. This is famously
illustrated by Robert Nozick’s hypothetical of the experience machine.79 Even if “[s]uperduper
neurologists could stimulate your brain” so as to give you any experience you fancy, you would
not choose to spend a lifetime in such a machine enjoying the feeling of “writing a great novel, or
making a friend, or reading an interesting book.”80 This is because, “we want to do certain things,
and not just have the experience of doing them.”81
In contrast to hedonic accounts, desire-based (or preference-satisfaction) theories generally
assert that a state of the world, x, is good for someone if and only if some desire (or preference) of
hers is fulfilled in x. This assertion has to be qualified, however, for it is clear that people
sometimes desire things that are not good, and actually bad, for them.82 Moreover, individuals may
come to adapt their preferences to their stations in life. As Amartya Sen vividly illustrates, “[t]he
hopeless beggar, the precarious landless labourer, the dominated housewife, the hardened
unemployed or the over-exhausted coolie” may come to “take pleasures in small mercies,” but this
does not make their condition any less deplorable.83 Since actual desire could be tainted by errors
of fact, failures in practical reasoning, and a general lack of insight, the desires that count must be
confined to those that have been formed under idealized conditions.84
Moreover, the range of desire can extend widely, and not all such desires bear on an
individual’s well-being, especially if they are spatially or temporally distant.85 A person may
harbor a desire to see human beings colonize Mars. But it is highly questionable whether her wellbeing is truly advanced by such an occurrence, especially if it happens decades after her death.
Finally, objective list accounts hold that there is a plurality of goods that contribute to a
person’s well-being and that at least one of those goods is prudentially valuable for her regardless
of her attitudes to, or evaluation of, it.86 Objectively lists are usually constructed by reflecting on
the kinds of things that make an individual’s life go better for her:
We imagine two possible lives for someone that are as much alike as possible
except that one of these lives contains more of some candidate good than the other.
We then think about whether the life containing more of the candidate good would
be more beneficial to the person living it than the other life. If the correct answer is
no, then definitely the candidate good in question is not an element of well-being.
kind, that I like it prolonged. To distinguish those feelings, I give them names. I call the first Indifferent; the second,
Painful; the third, Pleasurable.”).
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On the other hand, if the correct answer is instead that the life with more of the
candidate good is more beneficial, then we inquire what is the right explanation of
this life’s being more beneficial. One possible explanation is that the candidate
good in question really is an element of well-being.87
Performing this exercise, Brad Hooker identified “pleasure, friendship, significant achievement,
important knowledge, and autonomy, but not either the appreciation of beauty or the living of a
morally good life” as constitutive of well-being.88 Other theorists have arrived at lists such as
“virtue, pleasure, the allocation of pleasure to the virtuous, and knowledge[;]”89 “life, knowledge,
play, aesthetic experience, friendship, practical reasonableness, and religion[;]”90 and
“accomplishment,” “the components of human existence,” “understanding,” “enjoyment” and
“deep personal relations.”91
Objective list theories have been dismissed as lists of things that are prudentially valuable,
not a theory of prudential value.92 But as others have pointed out, objective list theories also make
“[the] claim that what it is to be intrinsically valuable for a person, to make that person’s life go
better for herself, is to be an item on that list.”93
For CBA to serve as an indicator of overall well-being, it is not enough to be able to pick
out “costs” and “benefits.” We have to specify the account of well-being animating CBA. There
is an argument (the “evidential view”) that such a resort to high theory is unnecessary because (1)
CBA only needs an enumeration of things that are good, and not an explanation of goodness,94 and
(2) preferences constitute evidence of the things that are good.95 This second premise depends for
its validity on two empirical assertions, i.e. that “[w]hen people are self-interested, their
preferences will match what they believe will benefit them” and that “[people] are good judges of
what will benefit them.”96 If both premises are true, then conventional CBA can identify the
policies that advance well-being.
To evaluate these contentions, it is necessary to clarify the first premise. For CBA to inform
regulation, it is not enough for some things to be classified as good, and hence as benefits, and
others as bad (or involving the loss of a good), and hence as costs. CBA has to balance the former
against the latter by monetizing benefits and costs, and this requires some knowledge of the degree
of good-ness or bad-ness of these things. Hence, the first premise, more precisely formulated, is
that CBA only needs to assess how good or how bad outcomes are; it does not need to articulate
why. So stated, the first premise is unobjectionable. But this implies that the second premise cannot
87
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merely be that “[a person’s] preferences may tell others what is good for [her].”97 The strength of
the preference must also track how good the thing that is preferred is. Put in these terms, the second
premise loses some of its plausibility. I may develop a sudden craving for fried chicken and desire
it immensely, but it is not obvious that the fried chicken, though perhaps good for me, is that much
better for me than the salad I usually like.
This challenge to the evidential view is not an academic one.98 Allegations of irrationality
in regulation are frequently made on the basis of disparities in the costs incurred to save a statistical
life. Stephen Breyer, for example, points to a 1992 study by the OMB “show[ing] variations
ranging from space heater regulations that save lives at a cost of $100,000 per life saved to bans
on [diethylstilbestrol] in cattle feed that require an expenditure of $125 million per statistical life,”
suggesting that “the nation could buy more safety by refocusing its regulatory efforts.”99 But as he
himself later notes, these discrepancies “may reflect that the public fears certain risks more than
others with the same probability of harm.”100 People appear to be “willing to pay a premium to
avoid . . . deaths that are especially dreaded, uncontrollable, involuntarily incurred, and inequitably
distributed.”101 Welfarist CBA needs a theory of prudential value to handle these preferences, to
know whether to credit or disregard them.102 To be sure, the contention need not be that preferences
are a prefect proxy for well-being. The use of conventional CBA may be justified on the ground
that preferences are the best proxy for well-being.103 Examples of preferences that are inconsistent
with judgements of well-being, however numerous, do not establish the inferiority of conventional
CBA vis-à-vis other approaches. Still, the assertion that preferences are the best proxy for well-
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being remains that—an assertion—unless we possess a true account of the value that conventional
CBA and its alternatives are trying to measure.
Take, for instance, existence value.104 CBAs of environmental regulations typically
distinguish between use-value and non-use value. Use-value refers to the benefits that accrue
from the actual use of an environmental resource.105 Non-use value refers to all other benefits
and they, in turn, may be classified as having option value or existence value.106 Option value is
the value of having the resource available for use at some indeterminate time in the future.107
Existence value is the value of the resource being there, independent of any present or potential
use.108 To illustrate, the use-value of conserving the natural habitat of humpback whales in
Hawaii derives, among other things, from the pleasure that nature lovers take in admiring these
elusive mammals.109 Conservation has option value for those who might wish to partake in
whale-watching one day. And it has existence value because some people are gratified by
“knowing that whales exist, even if they never intend to visit Hawaii to view humpback
whales.”110
Though the appearance of existence value in rulemaking is relatively recent,111 its
invocation by government agencies has become increasingly common.112 Yet, the monetization of
existence value is normatively fraught, and not just for the reasons that some economists cite, viz.
that appraisals of existence value are, and can only be, founded on non-market behavior.113 For
existence value to register on a welfarist CBA, it must contribute to well-being. There have been
attempts at such a claim.114 One thought is that “[p]eople may value diverse habitats and diverse
104
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wildlife intrinsically because of moral or spiritual/religious convictions about nature and the
inherent worth of non-human entities.”115 Because of that, they can be “harm[ed]” by the
destruction of a natural resource, over and above any losses that they suffer from being unable to
enjoy the resource. Another thought is that people “may derive psychic satisfaction, a sense of
heightened well-being, from the existence of certain natural resources even though they have no
conscious moral or spiritual values regarding those resources.”116 These arguments are unavailing.
One might ask “why the value derived by birdwatchers from bird watching, but not the
value derived by non-birdwatchers from knowing that birds continue to exist, should ‘count’ in
the determination of public policy.”117 If the satisfaction of any desire makes the desirer better off,
then accounting for existence value in CBA simply recognizes the fact that some members of
society desire the conservation of an environmental resource for its own sake. But desire-based
(and objective list) accounts are embarrassed by exactly this kind of scenario. It strains our ordinary
understanding of well-being to claim that the mere existence of an environmental resource can
make an individual’s life better for her. The fact that these desires stem from moral or spiritual
beliefs does not make a difference. A moral agent acting out of conviction does not aim at making
herself better off,118 and the notion of a voluntary sacrifice is only coherent if one can desire
something that does not have prudential value for oneself.
Certainly, there are exceptional circumstances. An environmental activist who has devoted
her entire life to, say, protecting the ecosystem of Prince William Sound, could be said to be made
worse off by the destruction wrecked by the Exxon Valdez. But current estimates of existence value
cannot be defended on these grounds. This is because contingent valuation surveys, as fielded,
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generally ask respondents for their willingness-to-pay (WTP) for a stated policy; it does not ask
them for their WTP for the gain in well-being brought about by that policy.119
Hedonic accounts might, perhaps, furnish a foundation for existence values. Insofar as one
experiences pleasure at the thought that a particular environmental resource exists, existence value
can be defined by the amount and intensity of this pleasure. But if this is so, then economists have
been going about their task in either a confused or a clumsy fashion. Instead of asking individuals
what they are willing to pay to save the environmental resource, the economist should first estimate
the statistical distribution of the number of times a person recalls, or is reminded of, the
environmental resource. The economist should then seek to measure the changes in
positive/negative affect occasioned by such thoughts, being careful to distinguish, if she can,
between the pleasure derived from belief that the environmental resource is still in existence and
pleasure that is not, such as that derived from reminiscences. So evaluated, it is difficult to believe
that existence value can be anything but de minimis for all but a few individuals.
Moreover, although objective lists are not in especially short supply, existence value is
scarcely to be found in many of them. For example, it is not obvious how the Yosemite National
Park, by virtue of its existence alone, enhances “pleasure, friendship, significant achievement,
important knowledge, or autonomy.”120 Concededly, there are some objective lists that
acknowledge the environment as an element of well-being. For example, Martha Nussbaum
includes in the ten “central human capabilities” a heading of “other species”: “being able to live
with concern for and in relation to animals, plants, and the world of nature.”121 This capability
does not, however appear to be impaired by the despoliation of an isolated environmental resource
that is far removed from a person’s senses and experiences.122 And even if “being able to live with
concern for” the environment is a central human capability that grounds existence value, it is
unclear why WTP is the best metric for determining the relative prudential value of goods in an
objective list.
In sum, the assertion that preferences are the best proxy for well-being cannot be tested in
the absence of a theory of well-being.
2.1.2

Liberal Neutrality and the Preference Satisfaction State

Welfarist CBA needs an account of well-being. Yet, there is reasonable disagreement about
the nature of prudential value. Some maintain that well-being ultimately inheres in sensations.123
Others hold that all said and done, well-being consists in having one’s desires satisfied.124 And
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still others insist that well-being has a plurality of irreducible elements, and that some of these
elements have prudential value for the individual, even if she does not apprehend them as such.125
Yet CBA, as executed by agencies and defended by its most ardent supporters, seem to be largely
built on a desire satisfaction account. The developments of the last decades have not only instituted
a cost-benefit state; they have also ushered in a preference-satisfaction one.
The preference-satisfaction state, however, seems at first blush to blatantly violate one of
the tenets of liberalism: neutrality. In its “canonical”126 formulation, liberal neutrality is the
principle that “government must be neutral on what might be called the question of the good
life.”127 More explicitly, “political decisions must be, so far as is possible, independent of any
particular conception of the good life, or of what gives value to life.”128
Theorists in the liberal tradition have distinguished between neutrality of effect, neutrality
of aim, and neutrality of justification.129 The first, neutrality of effect, enjoins state action that has
the consequence of making one conception of the good easier to attain than another.130 This
interpretation of neutrality is widely rejected because of its over-inclusiveness: it seems to
completely rule out any state action and, in its broader version, any state inaction.131 The second,
neutrality of aim, forbids the state from seeking to advance one conception of the good over others
while the third, neutrality of justification, excludes certain types of reasons—ones based on a
particular conception of the good—from the public sphere.132
The correct or best interpretation of neutrality cannot be settled by intuition alone, and must
instead depend on the argument for neutrality.133 Neutrality may be based on skepticism about the
possibility of knowledge. Since no conception of the good can be demonstrated to be true, the state
should not step into the epistemological fray by elevating one ideal over another.134 The case for
neutrality may also be made in terms of legitimacy. Such articulations of liberal neutrality usually
start from the assertion that while individuals may order their own affairs according to their own
beliefs, the mobilization of the coercive resources of the state can only be justified by an appeal to
125

Id.
Richard J. Arneson, Liberal Neutrality on the Good: An Autopsy, in PERFECTIONISM AND NEUTRALITY: ESSAYS
IN LIBERAL THEORY 196 (Steven Wall & George Klosko eds., 2003).
127
RONALD DWORKIN, A MATTER OF PRINCIPLE 191 (1985).
128
Id.
129
Arneson, supra note 126, at 193. See also Richard J. Arneson, Neutrality and Utility, 20 CAN. J. PHIL. 215, 217–
19 (1990) (explaining the distinction between outcome neutrality, neutrality of aim, and neutrality of procedure).
130
Arneson, supra note 126, at 193.
131
See, e.g., JONATHAN QUONG, LIBERALISM WITHOUT PERFECTION 18 (2010) (clarifying that “the issue . . . is not
whether the actions of the state can ever have the effect of promoting some perfectionist ideals over others. It is both
unrealistic and undesirable for the liberal state to be neutral in this way. The question instead refers to the reasons
that justify state action.”).
132
Arneson, supra note 126, at 193.
133
See JEREMY WALDRON, LIBERAL RIGHTS: COLLECTED PAPERS 1981–1991, 151–52 (1993).
134
BRUCE A. ACKERMAN, SOCIAL JUSTICE IN THE LIBERAL STATE 10–12 (1980); 2 BRIAN BARRY, JUSTICE AS
IMPARTIALITY 169 (1995). But this is a shaky foundation for neutrality: there is no reason for neutrality to be spared
from the skepticism that afflicts moral claims. See WALDRON, supra note 133, at 152; George Klosko, Reasonable
Rejection and Neutrality of Justification, in PERFECTIONISM AND NEUTRALITY: ESSAYS IN LIBERAL THEORY 173–74
(Steven Wall & George Klosko eds., 2003).
126

18

impartial reasons.135 In its most stringent form, these reasons have to be ones that all reasonable
citizens can accept. Additionally, neutrality could be implied by equal respect.136 The state fails to
treat its citizens equally if, in the face of deep disagreement, it privileges the beliefs or values of
the one set of citizens by making it easier for them, as compared to others, to realize their
conception of the good. The argument from skepticism inclines towards neutrality as to intentions
while the argument from equal respect leans towards neutrality as to outcomes.137
Welfarist CBA is not neutral as to outcome. Although some defenders of CBA entertain
reservations about it as a decision rule, preferring, instead, to cast it as a decision procedure,138
CBA nevertheless influences regulation by advocating one policy over another.139 Moreover, the
choice of a particular theory of well-being on which to rest CBA has predictable consequences on
the policies that it will recommend. The use of hedonic data, as opposed to WTP, for instance, is
likely to favor efforts to reduce unemployment, especially if happiness is conceived of as life
satisfaction rather than moment-by-moment affect.141
Neither, it seems, can welfarist CBA be neutral as to intentions. As Charles Larmore
reminds us, “[l]iberals have not always grasped the degree of impartiality that the ideal of
procedural neutrality requires” and “a lack of neutrality . . . may lie concealed in what appears to
be a purely formal principle.”142 Classical utilitarianism’s formula of maximizing pleasure for the
greatest number, for example, is partial to a conception of the good that that privileges subjective
experiences over genuine achievements.143 It “force[s] many to understand the value of what they
pursue in a manner alien to what makes it of value to them.”144 The same objection has equal force,
whether CBA is motivated by a hedonic account of well-being145 or by a “restricted, preferencebased” 146 one.147
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It might be thought that the preference satisfaction state does not have to endorse a theory
of the good. Preference satisfaction may be simply a “metric for amalgamating diverse conceptions
of what is worth seeking in life on a common scale.”148 Alternatively, the state advances wellbeing while respecting the right of individuals to arrange their own affairs by making people’s
lives better as judged by themselves.149 On these views, neutrality is not violated if policy bends
towards the satisfaction of desires. This is because the state does not have to espouse preferentism
as the true account of prudential value; deference to preferences leaves it to the individual to define
her own notion of well-being.150
This reconciliation is, however, an uneasy one as people can be mistaken about what is
good for them. If uncorrected, these mistakes vitiate, and may even destroy, the nexus between
preference satisfaction and well-being. But undertaking to correct them requires commitment to
some conception of the good. Those who believe that they can have their cake and eat it as far as
welfarism and neutrality are concerned are likely to downplay the prevalence and gravity of such
mistakes.151 There is, so the argument goes, no dispute about many the things that conduce to wellbeing, and this consensus relegates the difficulties that mistakes raise for a welfarist, yet neutral,
justification for CBA to the status of “largely theoretical.”152 As Daniel Haybron and Valerie
Tiberius state it,
[h]owever obtuse some individuals’ values might prove to be, large swaths of the public
are not likely to be indifferent to whether they are healthy or unhealthy, happy or unhappy,
and so forth. Policies that promote such homely values will very likely tend to promote
well-being, whatever the correct theory.153
Fair enough, but once again, the challenge is to say whether a policy that trades off one of these
values for another enhances overall well-being or not. Because such trade-offs are ubiquitous in
regulatory affairs, this issue cannot simply be acknowledged before being brushed aside.
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To be clear, I do not claim to have proved either that neutrality is entailed by a commitment
to liberal democracy, or that welfarist CBA cannot be rendered neutral.154 I hope, however, to have
at least highlighted some of the obstacles that proponents of welfarist CBA must confront and
overcome.
2.2

Two Other Interpretations of CBA

If CBA improves regulation by serving as an indicator of overall well-being, then its
practice ought to be reformed. A dollar means more to the poor than to the rich. CBA conducted
by administrative agencies should therefore demonstrate sensitivity to heterogeneity in the
marginal utility of money by, for example, weighting WTPs. Moreover, the approach taken by
contingent valuation surveys to the measurement of existence value has to be revised. The amount
individuals are willing to pay to, for example, save the snail darter from extinction is a crude
measure of the prudential value that accrues to them from the continued existence of that species.155
On any plausible desire satisfaction theory of well-being, economists should invite individuals to
imagine the goodness of their lives in the absence of the snail darter—independent of all uses it
might have—before articulating the amount of money that makes them indifferent between that
hypothetical state of affairs and the status quo.156 Alternatively, if some hedonic theory of wellbeing is correct, economists should measure the decline in life satisfaction or moment-to-moment
affect that results from the permanent loss of the snail darter, once again, net of all uses that it
might be put to. This methodological proposal, unlike some others, cannot be rejected on the
rationale that it is too costly or impractical for administrative agencies to implement.
Yet, distributional weights have largely been eschewed by administrative agencies in the
United States.157 And contingent valuation studies continue to ask respondents what they would
be willing to pay for the existence of an environmental resource, rather than what they would be
willing to pay for the benefit they gain from such existence. This suggests another possibility: to
affirm CBA as it is practiced while interpreting CBA differently. What could CBA be, if not
welfarist?
2.2.1

Replicative CBA

CBA can also be an instrument for replicating outcomes that would have arisen through
other means, whether it is the perfectly competitive market, clean debate in an open forum, or
grubby dealing behind closed doors.
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Approximating free market outcomes is, perhaps, the most familiar instance of replicative
CBA. This conception of CBA is normally associated with the view that governments ought to
intervene only in cases of market failure. When markets suffer from some imperfection, the
allocation of resources that results from optimizing behavior by economic actors may not be
Kaldor-Hicks efficient. That is to say, there may exist another distribution of resources that is so
favored by some over the existing one that they could fully compensate, in monetary units, those
who disfavor it and still be better off as judged by themselves. The task of CBA, then, is to help
achieve Kaldor-Hicks efficiency through regulation by comparing and equating marginal social
cost to marginal social benefit, cost and benefit being understood in terms of WTP and/or
willingness-to-accept (WTA). This objective is also loosely referred to as wealth maximization in
the law and economics literature.158 Since strict adherence to a standard of Kaldor-Hicks efficiency
in this context does not require attention to either the marginal utility of money or distributional
issues such as fairness and equality, the use of weights in CBA is neither necessary nor advisable.
Of course, the single-minded pursuit of Kaldor-Hicks efficiency has to be defended. Although a
comprehensive treatment of this subject is beyond the scope of this Article, one might defend
wealth maximization by invoking the superiority of the tax system as an instrument for
redistribution. Briefly, the idea is that while redistribution through regulation or tax reduces the
marginal return to labor and hence distorts the incentives to work, regulation introduces additional
economic inefficiencies into the activities it targets.159 Moreover, the attributes of those who gain
or lose from a regulation may only be tenuously related to the attributes of those who are meant to
be advantaged or disadvantaged by redistribution.160 Thus, it is better, as a matter of institutional
design, for administrative agencies (and courts) to focus solely on maximizing wealth.161 CBA
assists in that endeavor by replicating free market outcomes.
But CBA may also be used to replicate other processes. Consider, for example, regulatory
choices that are the product of interest group politics. According to public choice theory, interest
groups do not pursue the social good, seeking instead to advance the narrow, sectarian, interests
of their members.162 As interest groups are generally able to overcome the coordination and freerider problems that afflict the public, they are able to mobilize disproportionately more resources
in favor of their cause and thereby exert an outsized influence over the regulatory process. CBA,
as I have defined it, can be carried out to replicate the results of such competition. For example,
one could postulate a political welfare function (as opposed to a social welfare function) that
158
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“reflects not just the government’s concern for the well-being of individuals but also the weight it
attaches to the well-being of particular interest or pressure groups, the support of which the
decision maker needs to stay in power or realize some policy proposal.”163 A decision maker’s
adoption of a political welfare function in the cadre of CBA does not have to be purely cynical.
The political welfare function may simply be a pragmatic device for obtaining a n-th best solution
that stays within the constraints of political reality.164 By replicating political contestation, CBA
helps ensure that the policy that is eventually selected garners sufficient buy-in so as to be
actualized.
Consider, also, regulatory choices that have been made after democratic deliberation. The
deliberative ideal is desirable because it “promote[s] the legitimacy of collective decisions[,]”
“encourage[s] public-spirited perspectives on public issues[,]” “promote[s] mutually respectful
processes of decision-making[,]” and “help[s] correct . . . mistakes.”165 Yet, it is patently infeasible
for all citizens to deliberate about every rule that society seeks to impose. One solution is to
randomly select a subset of citizens to act as deliberators for each rule.166 Although some citizens
are, by design, excluded from the deliberative arena, this defect might be cured by the
representativeness of the deliberators of the citizenry at large.
Another solution is to have citizens deliberate about the parameters of a decision-making
mechanism. Take the “deliberative turn” in contingent valuation research.167 The Contingent
Valuation Method (CVM) is a stated preference method that involves asking individuals about
their WTP for a good and has traditionally been employed to discover preferences for goods that
are not traded on any market.168 Deliberation, in this setting, can be either diagnostic or
constructive.169 Deliberation is diagnostic if it provokes individuals to reflect on their pre-existing
inclinations and thereby articulate more informed and critical preferences.170 On this
understanding, deliberation at the monetization stage is an antidote for the cognitive deficiencies
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that undermine the neo-classical model of the economic agent.171 The conception of democracy
that deliberation serves, however, remains a welfarist one. WTPs are taken as evidence of wellbeing and summed so as to determine the policy that best advances overall well-being. Of greater
interest to us here, however, is the constructive face of deliberation. Deliberation can foster
“considered judgement, which may guide policy makers more as a recommendation than as a kind
of evidence.”172 The WTPs that emerge from this discursive exchange of reason constitute a
“[collective view] about the value society ought to place on certain resources and the extent to
which society as a whole should invest in those goods rather than other public goods and
services.”173 These WTPs do not have to be grounded in any one ethical theory and may instead
represent “workable agreements”174 or “incompletely theorized agreements.”175
WTPs that are born out of constructive deliberation, if used to monetize costs and benefits
in future CBAs, result in outcomes that replicate—in some sense to be explained—deliberated
ones. Certainly, reliance on deliberated WTPs elicited for a prior CBA in a later CBA does not
guarantee that the conclusion of the latter is the one that would have been adopted had deliberation
also occurred there. This is because there is no theoretical foundation for the claim that there are,
as it were, “true” WTPs that different panels of citizen deliberators converge on.176 Moreover,
there is an argument—labelled “the holism of reasons”—that the strength and even valence of
reasons can vary from situation to situation.177 A reason for action in one circumstance can be no
reason at all in another.178 If so, then the transplantation of WTPs that have emerged from
deliberation in a different context from the one at issue risks error, even if we assume that there
are “true” WTPs and that citizen deliberators always arrive at them. Still, the use of these
deliberated WTPs in CBA may be thought to confer some degree of legitimacy on the
undeliberated decision and it is in this sense that CBA replicates deliberated outcomes.
Whether it is the maximization of wealth through the market, the rough and tumble of
interest group politics, or the give and take of democratic deliberation that is being emulated
through CBA, there is nothing inherent to replication that imposes interpretive or structural
constraints on CBA.179 For example, WTPs do not have to be susceptible of meaning, like they do
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in the case of welfarist CBA, and it is acceptable for benefits to be discounted one way and costs
another. Since the goal is replication, the only thing that matters is accuracy and/or faithfulness.
That means, in the case of interest group politics, that CBA identify, as accurately as possible, the
policy that is, among other things, palatable to important constituencies and, in the case of
deliberative democracy, that CBA be faithful to the numbers that have been ratified by citizen
deliberators.180 On these views, the consideration of existence value by administrative agencies
can be understood as a concession to the political clout of environmental groups or as a
compromise forged after decades of struggle inside and outside of Congress.
2.2.2

Rationalizing CBA

Finally, CBA can be used to rationalize a decision. This conception of CBA is usually
articulated as criticism rather than praise.181 But CBA could at least confirm that the course of
action being pursued is justified under some set of beliefs. The notion of rationalizability is, for
instance, used in game theory to impose less strenuous demands on the knowledge of rational
agents.182 Take the situation of a couple who have decided to go on a date but who, unfortunately,
lost touch before they could agree whether to go to a boxing match or to the opera.183 Although
their primary desire is for each other’s company, the woman enjoys boxing matches more than
opera while the man has the opposite predilection. Their preferences over potential outcomes is
captured by the following matrix:
Boxing Opera
Boxing

2, 1

0, 0

Opera

0, 0

1, 2
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Now, it is easily observed that both of them being at the boxing match or at the opera are
the superior outcomes. Certainly, one person has his or her preference satisfied to a greater degree
than the other in either outcome. But no person can do better by unilaterally leaving for the
competing spectacle once the two are together. An encounter at the boxing match or at the opera
is therefore the Nash equilibria of the game. As the two are unable to communicate, however, it
could happen that they do not actually meet. The woman, for instance, might make her way to the
opera while the man waits at the boxing match. This state of affairs is not stable, but it is
rationalizable. The woman goes to the theatre because she believes the man to be at the opera,
while the man is at the ring because he believes the woman to be headed to the boxing match. So
even though the woman being at the opera and the man being at the boxing match results in an
outcome nobody wanted, there are beliefs that make their respective choices rational.
Ponder, on the other hand, the prisoner’s dilemma. Two suspects are held incommunicado
in separate cells and asked to confess to a crime they perpetrated together. The police do not have
sufficient evidence to prosecute them if no one confesses. The suspects are, however, promised
leniency if they confess. Moreover, the suspect who confesses will be granted immunity if her
accomplice denies. Their predicament may be represented by the following matrix:

Don’t
Confess
Confess

Don’t Confess
Confess
3, 3
0, 4
4, 0

1, 1

The scenario where both confess is strictly worse for the prisoners than the scenario where both
deny. But a prisoner does not improve her own situation by denying if the other prisoner confesses.
In fact, she does better by confessing if the other prisoner denies. Hence the only Nash equilibrium
has both suspects confessing.187 Importantly, a prisoner’s refusal to confess is not rationalizable.
No matter what her partner in crime chooses to do, she herself is better off confessing. There is no
belief that explains not confessing.
These game-theoretic examples illuminate the logic of rationalizability. A course of action
that ultimately turns out to be sub-optimal may nevertheless be best given the decisionmaker’s
reasonably held beliefs. A decision that is rationalizable is, at least, not clearly irrational.189 In
similar vein, CBA may be prepared not to identify the welfare-maximizing project or to enforce a
deliberated compromise but to show that a particular rule is not utterly indefensible.
Still, rationalization, in the regulatory context, demands more than just numbers that add
up. Rationalizing CBA has to be complete. For CBA to establish that the adopted policy is, under
one set of suppositions, superior to its rivals, it has to take all costs and benefits into account. An
187
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exception to this requirement is if Congress has explicitly barred the administrative agency from
considering certain kinds of costs or benefits.190 A second condition is consistency. Consistency
concerns the relation of the parameters to each other.191 An example of consistency is symmetric
treatment of costs and benefits.192 If costs are discounted, benefits should be too. And if unintended
costs are included, then, as a general matter, unintended benefits should be too.193 Unless there is
a reason for deviating from this general rule—and, again, a statutory instruction might constitute
such a reason—a policy cannot be rationalized by a CBA that does not respect symmetric treatment
of costs and benefits.
Finally, the CBA should be plausible. Plausibility has both procedural and substantive
elements, in that it can apply to theory, method, or results. For example, it is not clear what
principle could inform the monetization of as abstract a value as human dignity. But substantively,
“it would seem extravagant to assign a value [of human dignity] in excess of the value of human
life.”194 Plausibility is also a matter of degree. There are more and less convincing techniques for
placing recreational value on a natural resource. One technique is the travel cost method: if a
consumer is willing to incur x dollars to travel to a nature reserve, the analyst concludes that the
recreational value of the natural reserve to her, as revealed through her choice, exceeds x dollars.195
Another technique is the contingent valuation method discussed earlier—the analyst apprises
survey respondents of various facets of the natural resource being valued before asking them for
their WTP to enjoy the natural resource.196 Both techniques are regularly used in environmental
CBAs, but the latter is more controversial than the former because of doubts over the reliability of
hypothetical data.197
Plausibility is admittedly an elastic test. First, there is no bright line separating plausible
theories, methods, or results from implausible ones.198 Second, it is unclear if in evaluating the
plausibility of a CBA, one should assess theory, method, or results on their own merits or whether
there is a sliding scale, such that a more plausible showing in one aspect compensates for a less
plausible showing in another.199 Despite these uncertainties, plausibility retains some bite.
Sunstein suggests, for instance, that “[i]f . . . the value of a statistical life is $9 million, then injuries
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and illnesses that fall short of death cannot plausibly be valued in excess of $9 million, and a wide
variety of other harms must be assigned a lower value as well.”200 If true,201 a policy cannot be
rationalized by CBA if, for all values of injuries and illness that do not surpass the value of a
statistical life, the monetized benefits of the regulation falls short of its monetized costs.
What are we to make then of the allegation that allowing administrative agencies to conjure
numbers for CBA amounts to a “misuse[]”202 or “blatant abuse”203 of CBA? These charges stick
only if CBA is represented as something it is not. Rationalizing CBA does not prove that a policy
is the best one; only that it could be. It therefore imposes on the administrative agency only a thin
notion of rationality. Once rationalizing CBA is recognized for what it is, its formality is no more
false than the informality of qualitative cost-benefit reasoning.205
3.

Implications

3.1

Reflective Equilibrium in Administrative CBA

CBA seems poised to become an enduring fixture in American administrative law, so
much so that one scholar has urged those resisting its spell to “stop wasting their energy tilting at
windmills and put their extraordinary talents to use in more promising endeavors.”206 Yet,
although Presidents since Ronald Reagan have steadfastly embraced OIRA review of
regulations, CBA practice has continued to evolve and be shaped by actors like the
administrative agencies themselves.207 As headlined at the outset, the aim of this Article is not to
prescribe or promote one interpretation of CBA over the others, but to clarify what it means for
administrative agencies to do CBA. According to Jonathan Masur and Eric Posner:
Cost-benefit analysis is a decision procedure that requires the decision-maker to estimate
both the benefits and the costs of a regulation in monetary terms. If a regulator chooses
not to monetize all the benefits or all the costs, it is not doing cost-benefit analysis. If it is
not doing cost-benefit analysis, what is it doing?208
If we decline to settle the debate over CBA by definitional fiat, the question, though asked
rhetorically, admits of a serious response. If CBA sets out to capture a policy’s impact on overall
well-being, then all gains and losses of prudential value must be registered. This means,
however, that the costs and benefits entering into the analysis have to be those that make the
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individual’s life worse or better for her. Thus, one should ignore an individual’s disinterested
desires,209 although these desires may still be relevant on a hedonic account of well-being if
knowledge of their satisfaction induces in her a “warm glow.” So, one answer to Masur and
Posner is that the regulator could be maximizing aggregate welfare on a theory that does not treat
every cost and benefit as necessarily affecting the goodness of lives for the people living them.
The regulator could also be trying to replicate the result of a process or procedure. Replicative
CBA can ignore certain costs and benefits so long as doing it makes it more accurate or faithful
to the thing it is emulating. Values that do not find expression in consumer behavior, for
example, may be safely excluded from CBA that seeks to recreate free market outcomes.
What the regulator is most likely not doing is rationalization because rationalization
demands an all-things-considered conclusion. Rationalizing CBA has to address all relevant
considerations, including those not usually thought to be reducible to numbers. But even then, as
noted before, the regulator can and probably should disregard particular costs and benefits if
Congress has so instructed. Such a CBA rationalizes insofar as the regulator’s decision makes
sense in light of the constraints that she operates under.
Insistence on the monetization of every conceivable cost and benefit approaches a
rationalizing interpretation of CBA.210 Conversely, a welfarist or replicative interpretation of
CBA militates against the idea that all things can and should be counted. By reasoning in such a
fashion for this and other features of CBA, we may attain a state of reflective equilibrium that
clarifies the role of CBA in a regulatory democracy.211
While one of my concerns in this Article is to bring the interpretation and the
methodology of CBA into harmony, the reader may be interested in the interpretation of CBA
that ought to govern in the administrative state. I am, unfortunately, unable to provide a
comprehensive answer here. I proffer, however, some general remarks that might bear on a
response. First, there is a distinction between the interpretation of CBA that administrative
agencies are asked to conduct and the review of CBA by courts. The former might conduct, say,
welfarist CBAs that are then incorporated into the administrative record and examined by the
latter only for consistency. This arrangement could be desirable for reasons of institutional
capacity, including the greater expertise that administrative agencies have vis-à-vis the courts.
Second, there does not have to be a single interpretation of CBA that all administrative agencies
have to imbibe and implement. This heterogeneity in CBA could arise between agencies because
of the nature of the task assigned to them. For example, CBA that replicates free market
outcomes may only be useful for regulation that seeks to remedy market failure.212 It may not be
as appropriate for the question of whether a religious group should be able to deny education to
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its children.213 Finally, CBA can be layered, such that one component is built on top of another.
An administrative agency could perform welfarist CBA before monetizing and adding nonwelfarist costs and benefits to arrive at a rationalizing CBA. The interpretation and justification
for each of these steps are related but distinct.
3.2

CBA and Judicial Review

While academics vex themselves over the theoretical subtleties hidden in CBA, judges
have to discharge their obligation to decide whether regulations are properly promulgated, and
therefore legally enforceable. As they do this, those serving on the federal district courts and on
the federal court of appeals have to take reference from the law, as illuminated by precedent,
even as they are colored by their own understanding of the values served by judicial review of
administrative decisions.215 Supposing it were true, say, that administrative law is animated by
the need to rein in the prerogative of unaccountable bureaucrats who may be acting from
political conviction rather than scientific expertise, a lower court judge is nevertheless not free to
depart from the strictures of Vermont Yankee and demand of administrative agencies procedures
that go above and beyond those prescribed by Congress. As recently re-emphasized, “[the
Administrative Procedure Act (APA)] sets forth the full extent of judicial authority to review
executive agency action for procedural correctness,” and a court may not compel administrative
agencies to undertake additional steps deemed to be conducive to “some vague, undefined public
good.”216 Vermont Yankee has buried “the notion that the courts have a continuing ‘commonlaw’ authority to impose procedures not required by the Constitution in the areas covered by the
APA.”217 Insofar as cost-benefit analysis is a decision procedure,218 it cannot be grafted into
administrative agencies by judicial decree.219
Anticipating this hurdle, Sunstein has discerned in the APA a textual hook for CBA.220
As he has it, a regulation is prima facie “arbitrary and capricious,” and therefore liable to be set
aside under Section 706 of the APA,221 if the administrative agency neither demonstrates,
through a quantified cost-benefit analysis, that its benefits exceeds its costs, nor excuses the
absence of such a demonstration. Yet, there seems to be, under the APA, “no general obligation
on [administrative] agencies to produce empirical evidence.” 222 All that is necessary is for an
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administrative agency “to justify its rule with a reasoned explanation.”223 Sunstein’s approach is
therefore viable only if the CBA that is offered in support of the regulation is treated as a form of
rationalization. As glossed by the Supreme Court, a decision is “arbitrary and capricious” if not
“based on a consideration of the relevant factors” or if “there has been a clear error of
judgment.”224 The standard of review is “a narrow one” and “[t]he court is not empowered to
substitute its judgment for that of the agency.”225 Judicial interpretation of this language after
Vermont Yankee has imposed on administrative agencies the obligation to, among other things,
make the scientific data underpinning their policy conclusions available for public comment so
as to ensure that “all relevant factors” have been surfaced and therefore taken into account.226
Asking agencies to generate a rationalizing CBA (and place it on the administrative record)227 is
therefore not necessarily foreclosed by current jurisprudence if it sounds in the APA. Indeed,
such an accounting may facilitate and, perhaps, even be imperative to, an assessment of whether
there is a “rational connection between facts and judgment” that is sufficient to survive arbitrary
and capricious review.228
Someone whose preferences over outcomes are accurately represented by the payoff
matrix in the prisoner’s dilemma acts irrationally if she confesses. There is no belief attributable
to her that renders her choice comprehensible. Likewise, an administrative agency acts arbitrarily
and capriciously if it cannot furnish a set of numbers satisfying the rather minimal conditions
adumbrated above that sustains its regulation.229 By asking for rationalization, courts do not
thereby convert bureaucrats into the instruments of judicial sensibilities. This is not to say that
the judicial role in these circumstances is entirely mechanical, akin to that of an automaton
whose task is to confirm that the sums do tally. If this were all that the courts demanded, then
regulations can pass muster merely on the ipse dixit of administrative agencies.230 To fulfill its
statutory duty under the APA, a court has to assume the posture of an auditor, checking the
statement of costs and benefits for completeness, consistency, and plausibility. Some of these
conditions, like plausibility, are more plastic than others, and the threshold that separates
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adequate rationalizing CBAs from deficient ones must, ineluctably, be the subject of elaboration
and contestation.
Judges are, to some extent, already engaged in this enterprise for CBAs that are adduced
in the administrative record.231 Administrative agencies have to explain the methodology
employed in any CBA tendered in defense of their regulations, and these explanations are probed
for rationality and not, ostensibly, wisdom.232 Thus, the D.C. Circuit rebuffed a Federal Motor
Carrier Safety Administration CBA for revisions to the hours of service regulations covering
truck drivers because it found “dubious[]” the assumption that “that time spent driving is equally
fatiguing as time spent resting—that is, that a driver who drives for ten hours has the same risk
of crashing as a driver who has been resting for ten hours, then begins to drive.”233 More
notoriously, the Fifth Circuit, in Corrosion Proof Fittings v. EPA, vacated an asbestos ban,
faulting the EPA’s analysis for, inter alia, failing to consider policy alternatives less drastic than
a blanket prohibition and overlooking the health risks posed by the substitutes products, lapses
that speak to completeness. 234 While one might debate about whether the scrutiny that the
regulation received was overly stringent,235 a plausibility argument is evident in the court’s
reasoning that
[e]ven taking all of the EPA’s figures as true, and evaluating them in the light most
favorable to the agency’s decision (non-discounted benefits, discounted costs, analogous
exposure estimates included), the agency’s analysis results in figures as high as $74
million per life saved.
***
The EPA would have this court believe that Congress, when it enacted its requirement
that the EPA consider the economic impacts of its regulations, thought that spending
$200-300 million to save approximately seven lives (approximately $30-40 million per
life) over thirteen years is reasonable.
***
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The EPA’s willingness to argue that spending $23.7 million to save less than one-third of
a life reveals that its economic review of its regulations, as required by TSCA, was
meaningless.236
But there is still some distance between these attitudes and that taken in Business Roundtable.
Recall that there, the court controversially dismissed two studies relied upon by the SEC in its
rulemaking, one of them published in a reputable peer-reviewed journal,237 as “relatively
unpersuasive” before proceeding to conclude that the SEC had not produced anything more than
“admittedly (and at best) ‘mixed’ empirical evidence” for the proposition that proxy access for
certain qualified shareholders to nominate candidates to the board is likely to increase
shareholder value.238 This holding seems to evince a standard that transcends that of plausibility
and risks offending the principle that agencies have broad discretion in exercising their
professional and expert knowledge to navigate uncertainty.239 Be that as it may, the cases suggest
that judicial review of rationalizing CBA can be calibrated to promote good governance while at
the same time respecting the fundamental doctrines of American administrative law.
4.

Conclusion

Recent treatments of the legal and normative status of cost-benefit analysis in the American
administrative state have been dominated by a contrast between “quantified” and “non-quantified”
approaches. But a debate conducted on such terms risks eliding the divisions between five phases
of CBA, viz. identification, quantification, monetization, aggregation, and comparison, and
occluding inquiry into the free-standing justification for each of them. Unless sufficient analytic
caution is exercised, an argument in favor of quantification, for example, may be inadvertently
accepted as an argument for “quantified” cost-benefit analysis. Moreover, monetization and
aggregation, not quantification, are the defining stages of CBA. Interpretations of CBA should
therefore be interpretations of these two steps. This Article offered three such interpretations of
CBA: welfarist, replicative, and rationalizing. Distinguishing between these interpretations of
CBA should bring clarity to what it is that is being recommended or resisted under the label of
cost-benefit analysis, whether it is in the realm of executive review or in the domain of judicial
review.
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